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Enclosure 2
Nationil -seronautics and
Space Administration

Headquarters
Washington, DC 20546-0001

FPP . :
FEE 2 3 207
TO: NASA Centers
Attn: Personnel Director
Procurement Officer
FROM: FP/Director, Personnel Division

HC/Director, Analysis Division
SUBJECT:  Use of Contractor Support

Years of downsizing combined with the 1998 Federal Activities Inventory Reform
Act (FAIR) has encouraged NASA to look outside the Agency for performance of
certain functions. Use of contractor support has enabled NASA to focus its limited
FTE on core technical competencies while maintaining critical administrative
support.  Although use of contractor support provides an innovative staffing
solution, it is critical that managers/supervisors understand how to properly define
and manage the Agency-contractor relationship.

Federal contracting law and regulation prohibit contracting for ‘personal services'.
This is characterized by the existence of an employer/employee relationship. The
central criterion in determining whether such a relationship exists is generally
related to the nature of supervision. Simply stated, if a contractor employee is
supervised by a Federal employee, a personal services relationship exists.
Although this may not have been intended, co-location with the government staff
and broad, non-specific contract language can easily lead to the appearance of
such a relationship.

In determining whether an improper relationship exists, you should consider the
various elements of supervision including assigning work, evaluating performance,
giving instructions, providing training, making personnel selections, and controlling
time and attendance. One must not focus on any single element or behavior, but
rather on the whole relationship. Generally, when it becomes difficult to distinguish
between the contract employee and Federal employee in the work setting, an
employer/employee relationship may be construed.

Personal services contracts leave the Agency vulnerable in other areas. For
example, if a personal services relationship exists, the contract employee could be
entitled to use of the Federal employment discrimination complaints process. On
August 31, 1999, NASA's Equal Opportunity Programs Office and Office of General
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Counsel issued a joint letter to NASA Centers (enclosed) advising on how to identify
improper relationships and how to address worker complaints received from
contractor employees. Because of the Government liability that can result, it is
increasingly important that NASA Centers understand the current
contractor/employer relationships within their Centers, and take steps to ensure that
their Federal managers and supervisors understand how to properly work with
contractor employees.

The use of contractor support is a valuable tool for NASA. In order to maximize the
use of the authority, we must be prepared to properly manage it. The most effective
way to reduce the risk of establishing a personal services relationship is to form a
physical separation between the contract employees and Federal workforce. In
administrative support positions, this is often accomplished through a pooling
arrangement. However, recognizing that proximity is often needed to ensure
efficiency, a number of steps should be taken to reduce the vulnerability if the
Federal employees and contract employees must remain in close physical
proximity.

1. Start with the contract. Ensure that the contract clearly specifies
expected tasks and work products.

2. Use the contract as your guide. Limit work assignments provided directly
to the contractor employee to those specifically addressed in the contract.
Provide all other requests on a work order through the contracting officer.

3. Engage the contractor employee’s supervisor. Ensure that the contractor
employee's supervisor makes regular contact with their employees and is
responsible for all performance, discipline, training, and work
assignments not specifically addressed in the contract.

4. Train and re-educate. Provide training and periodic re-education to
supervisors and managers who interact regularly with contractor
employees in the workplace or manage contract work.

We encourage you to review your current contractor personnel providing services
and take appropriate actions to ensure that there is no appearance of personal
services. Should you have any questions on the information provided above, or
need any further assistance, please contact Candy Irwin on 202-358-1206.
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